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Memorandum 73-25

Subject: Study 52 - Sovereign Immunity (Claims Procedure)

As you know, a claim relating to & cause of action against a public
entity or public employee for death or for injury to person or perscnal
property muist be presented to a public entity within 100 days from the time
the cause of action sccrues, and the clsim must be denied or be deemed to
be denled before an action may be brought against the public entity.

When a claim is denied, the statute requires that the notice of the
denial must contain a warning in substantially the following form:

"WARNING '
"Subject to certain exceptions, you have six (6) monthe from the
date this notice was personmally delivered or deposited in the mail to

f1ile a court action on this claim. See Government Code Section 945.6.

You may seek the advice of an attorney of your choice in conmectlon

with this matter. If you desire to consult an attorney, you should do

s0 lmmediately."

If a claim is not presented within the 100-day period, the ¢laimant may
make an application to the public entity for leave to present such claim.
The public entity may grant leave to present the late claim and, 1f leave is
denied, the claimant mey petition the court for an order relieving the peti-
ticner from the claims filing requirement. The petition shall be filed with-
in six months after the application to the public entity is denled or deemed
to be denied. The court shall relieve the petitioner from the claims filing
requirement if the court makes certain findings.

The notice given by a public entity that an application to present a
lete claim has been denied is not required to contain a warning similar to

the warning required when a claim 1s denied. A recent case (attached as

Exhibit I) points this out and suggests:
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Although no stetutory warning is required for a notice given pursuant
to Section 911.8, the board might well direct a claimant's attention
to the provisions of section 946.6, which require the claimant,

after his application for leave to present & claim is denied, to peti-
tion the court for an order relieving him from the provisions of sec-

tion 945.4 before he may file suit on the cause of action to which the
claim relates.

The staff believes that the suggestion is a sound one and that the claims
statute should be -amended to impose this notice requirement. Attached as

Fxhibit II is a draft of a bill to accomplish this objective.

Respectfully submitted,

.John H. DeMoully
Executive Secretary
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Memorandum 73-25

EXHIBIT I

McLAUGHLIN v, SupERIOR COURT 33
29 C.A.34 35; — Cal.Rpir.

[Civ. No. 32013. First Dist., Div. Two. Nov, 30, 1971]

TIM McLAUGHLIN et al,, Petitioners, v.
THE SUPERIOR COURT OF HUMBOLDT COUNTY, Respondeot;
LAWRENCE L. LIGHTHILL, Real Pasty in Interest

SUMMARY

In a personal injury action against the Division of Highways, defendant
moved for summary judgment on the basis of plaintiff©s failure to comply
with Gov. Code, § 946.6, requiring a claimant to petition the court for an
. order relieving him from Gov. Code, § 945.4, claim filing requirements as
a prerequisite to judicial action on the denial of an application for leave to
present & claime. The trial court denied the motion.

In a proceeding in mandamus brought by defendant to compel the trial
court to vacate the denial, the Court of Appeal denied the writ on the ground
that the case came within the rule declaring that estoppel may be allowed in
factual situations in which claimants have been misled by governmentsl
agents with respect to the procedural and time requirement of clsim statutes.
Pointing out that although a letter from the State Board of Control to plain-
tff related only to his application to file a late claim, it misled him into
believing that his claim had been rejected, the court held that defendant was
eatopped to assert plaintiff’s fajlure 1o comply with Gov. Code, § 946.6, and
that, viewing the lester as a rejection of the claim, plaintiff's judicial action
had been timely filed. (Opinion by Rouse, J., with Taylor, P. I., and Kane,
_ 1., concurring.)

HEADNOTES -
Classified o Mcl{.inncy's Digest

{) Judgments &ln(ll)-—Mmdﬂnus tv Lmupel Vacation of Order Re-
fusing Sumatary Jndgment.—Mandamus 1 appropnat\: to compel &
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36 MCLAUGRLIN v, SUPERIOR COURT
29 C.A.3d 35; — CalRptr. —

court W vacate its order Jdenying a metion for a summary judgment
wiiich should have been granted. ,
[Sve Calddur.2d, Mandamus, § 37.}

(2) Actions, Proceedings and Remedies § 26—Conditions Precedent—
Action Against Public Entity—Claim Filing Riquirements—-In the
absence of an equitable estoppel, it is mandatory Lhat, as a prerequisite
to judicial action, a person whose application for leave to file a late
claim against a governmental entity has been denied comply with Gon.
Code, §946.6, requiring him to petition the proper court for refief
trom he claim filing requirements of Gov. Code, § 945.4.

(3) Siate of California § 60—Llabifity—Claims—Filing as Prerequisite
to Judicisl Action.—In a personal injury action against the Division
of State Highways, the division was estopped to assert plaintiff’s failure
to petition the court, pursuant to Gov. Code, § 946.6, for relief from
the claim filing requirements of Gov, Code, § 945.4, before filing his
action. where a letter from the Stute Board of Control to him, although
relating only to his application to file a laie claim, misled him into be-
lieving that his claim had been rejected, and where, assuming that the
letter constituted a rejection of the claim, his judicial action was timely
com

L]

COUNSEL

Gary L. Hall, Fizwilliam, Memering. Stumbos & DeMers for Petitioners.
No appearance for Respondent.

Frederick H. Hilger for Real Party in Interest.

OrPiNION

ROUSE, J.—Plaintiff, Lawrence L. Lighthill, commenced a personal in-
jury action against Tim McLaughlin, Mifion Allen, and the State of Cali-
fornia, acting by and through the Division of Highways, in the Humboldt
County Superior Court. Defendants’ motion for summary judgment in that
action was denied and defendants have now petitioned this court for a writ
of mandate to compet respondent superior court to vacate such onder.
(1) H the moticn should have been granted, mandamus sought in this
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MCLAUGHLIN v. SUPERIOR COURT v
29 C.A3d 35; —— Cal Rptr, —

ing is an a.ppropriéte remedy. (Whitney's at the Beach V. Superior
Court (1970) 3 Cal. App.3d 258 [83 Cal.Rptr. 237}; Bank of America v.
Superior Court (1970) 4 Cal App.3d 435 [84 Cal.Rptr, 421])

In their motioh for summary judgment, defendants, who are the peti-
tioners in this action, contended that plaintiff’s cause of action for damages
for porsonal injurics was barred by his failure 10 comply with applicable
statutes governing the presentation of claims against a public entity. Spe-
cifically, defendants argue that plaintiff failed to comply with the provisions
of Government Code, section 946.6, which require a claimant to petition
the court for an order relieving him from the provisions of section- 945.4,
when his application for leave to present a claim has been demied.?

Defendants established that the cause of action in the instant case accrued
on Tuly 24, 1970; that plaintiff failed to present & claim to the public entity
within 100 days:? that plaimiff made application for leave to present such
claim on June 30, 1971;? that the State Board of Control “declined to grant
{his] request” on August 4, 1971; and that thereafter plaintff filed suit on the
cause of action to which the claim related without first obtaining & court
order relieving him from the provisions of section 945.4, as required by
section 946.6.

1Al references herein to code sections are to the Government Code.

3§action 911.2: "A cluim relating 1o a cause of action for death or for injury to
person or 1o personal property OF growing crops shall be presented as p in
Article 2 (commencing with Section 915) of this chapter not later than 100th day
after the accrual of the cause of action. A claim refating 16 any other cause of action
shall be presented as provided in Article 2 (commencing with Section 915) of this
chapter not fater than onc year alter e accnial of the cause of action.”

$Section 911.4: “{a) When a claim that is required by Section 911.2 1o be pre-
sented nol 1ater than the 100th day after the aceruat of ihe cause of action is not pre-
sented within such fime, « written upphcution may be made to the public entity for
teave to present such claim, (b) The application shall be presented to the public entity
as provided in Article 2 {commencing with Section 915) af this chapter within a
reasonable time not to excecd one year afier the acerual of the cause of action and -
shall stute the reason for the delay in presenting the claim. The proposed claim shall
be attached to the spplicstion. , . "

+Seetion 946.6: “f1) Where an application for leave I present a claim is denied or
deemed to be denivd pursuant to Sectiun 9116, a pelition may be made 10 the pourt
for an crder relieving the petitioner from tie provisions of Section 945.4. The proper
court for filing the petition is i court which wetld he a compeient court far the trial
“of an action on the cause of action to which the clam rekues amd which is Iocated in
a county or judicial district which would e o proper place for the trial of such action,
and if the petition is filed in a court wiuch o pOY u proper count for the determination
of the matter, the court, or motion of iy party. shull transfer the proceediog 10 a
r court. (b} The perition must show (11 that apphication wis made (0 the huard
under Section 911.4 and wus deaied or deenund denied. 12) the rewson for futlure to
esent the claim within the time limit specitied in Section 911.2 and 13) the in-
P;rmation required hy Section 9141 The petition shall be filed within six months alter
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33 MCLAUGGHLIN v. SUPERIOR COURT
‘ 29 C.A3d 35, —— CalRptr, s

(2y Compliance with section 946.6 ix mandatory unless excused on the
basis of equitable estoppel. (Kendrick v, Chry of La Mirada (1969) 272 Cal.
App.2d 325, 328 [77 Cal.Rpir. 444}

Piaintitf admits that fie did not petition for such relief in the superior
court before he filed his action: however, he asserts that the letter he received
from the State Board of Control misled him into believing that the board
had rejected his claim rather than his application for teave to file a late
claim,” ard that his acticn is not barred since he filed his action within a six-
months’ period, as required by section 9435.6, subdivision (a), subsection
(1) ’ -

The letter which plaintiff received from the Staie Board of Control reads
as follows: “Re: Applicution for leave to present lute claim on behalf of
LAWRENCE LIGHTHILL. . . .

“The above entitled application was referred 1o the Board of Control at
its meeting of August 3, 1971, After reviewing said application, the beard
declined to grant to request.” (Italics partially added.)

Although this paragraph, standing alone, would sesm to constitute 2
denial of the application for leave o present a late claim, the bottom of the
letter contains the following “WARNING™: “Subject 10 certain exceptions, you
have only six (6) months from the date this notice was personally delivered
or deposited in the mail to file & court action on the rejected claim, or the
portion of the claim rejected. See Government Code Section 945.6. You
may seek the advice of an attorney of your choice in connection with this
matter. I you desire to consult &n attorney, you should do so immediately.”
(Italics added.)

The warning appearing on the written notice mailed to the petitioner
specifically refers to a “rejected claim™ or “portion of the claim rejected.” It
is a warning notice which is required to be given under section 913, when

the zpplication to the board is denied or deemed 1o be denied pursuant to Section
911.6. (¢) The court shall relieve the petitioner from the provisions of Section 945.4
if the court finds that the application to the board under Section 911.4 was made
within a reasonable time . . . ."

SSection 911.4, subdivision (b), requires that the proposed claim be attached to the -
application for permission to present a claim not timely presenied.

- Section 945.6, subdivision (a), subsection (1), reads in pertinent part as follows:
“Except as provided in Sections 946.4 and 946.6 and subject to subdivision (b), any
suit brought against a public entity on a cause of action for which a claim is required
1o be presented in accordance with Chapler | (commencing with Section $00) and
Chapter 2 (commencing with Section 9103 of Part 3 of this division must bs com-
menced: (1) If written netice i given in accordance with Section 913, not later than
six months gffer the date suck notice is personally defivered or depuosited in the mail,”
(halics added.)

[Nov, ]1972]



McLAUGHLIN v. SUPERIOR COURT 39
29 C.A 3d 35; Cal.Rptr. — :

“the claim is rejected in whole or in part.™ (Italics added.} No such warning
notice is required 10 be given under section 911.8, when an application for
leave to present a claim is denied.”

Y

Section 915.4 lists three types of statutory notices as the “notices pro-
vided for in Sections 910.8, 911.8, and 9313. . . ."® Section 910.8 provides
for written notice of a claim’s insufficiency; section 91 1.8 provides for writ-
ten notice of the board's action upon an application for leave to present a
claim; and section 913 provides for written notice of the action taken on a
claim, . '

(3) In the instant case, action by the board of control concerned plain-
tiff's application for leave to file a late claim and not the claim itself. We
conclude, therefore. that it was both confusing and misleading to in¢lude in
the board's letter to petitioner a2 warning which only pertains to action taken
upon a claim.!® :

~

TSection 913 reads as follows: “{a) Written notice of the action taken under Sec.
tion 912.6 or 912.8 or the inuction which is deemed rejection under Section 912.4
shall he given in the manner prescribed by Section 15.4. Such notice may be in sub-
stantially the fotlowing form: ‘Notice is hercby given that the claim which you pre-
sented 1o the (insert title of board of officer) on (indicate date) was {indicate whether
rejected, aliowed, allowed in the amount of §...:..... ... and rejected as tp the
balance, rejected by operation of law. or other apptropriate lunguage, whichever is
applicable) on (indicate date of action or rejection by operalion of law).' (b) If the
claim is rejected in whole or in part, the notice required by subdivision (a) shall in-
clude a warning in substantially the following form:

“CWARNING

»*Suhject 10 certain exceptions, you have six {6) months from the date this notice
was personally delivered or deposited in the mail fo file a court action on this claim.
See Government Coxde Scetion 945.6. You may seek the advice of an attorney of your
choice in connection with this matier. H you desire to consult an attorney, you should
do so immediately.” "

NSection 911.8: “Written notice of the hoard's action upon the application shall be
given in the mannet prescribed by Section 915.4.7 (ltalics added.)

wSaction 9154 “{a] the notices provided for in Scctions 9103, 9118, and 213
shall be given by either ol the following methods: <1 Pemonally Jdelivering the notice
to the person presenting the claim or making the applicarion, (21 Mailing the notise
to the sddress. if sy, stated in the claim or applicalion as 1he address to which the
person presenting the cluim or making 1he application desires putices e be seat or, if
ne such address is stoted 0 the claim or applization. by mailing the notice to the
address, iF any. of the claimant a8 stuted 16 the caim ar application. ¢hl No notiee
need be given where the claim or application lails 10 stiie cither an address to wiuch
the persen presenting the Jabm or makisg rthe applicaiion desires nofizes o be wist
or an address of the cluimaent.

wAlthough No stalutory warlng o requied Dr notice given pursuaal W secion
91 1.8, the board might well dirger a climant™s sitenbon W e provision. of sedtion
946.6, which requirc the clatmant. after v application for Teave 10 present o clain
is denicd, to petition the court for an onder rolicving him from e provivions o -
tion 945.4 before he mav file supt on the cunse of wction o which the clinm relates,

[Nov. 1972]



40 MclLAUGHLIN v, SUPERIOR COURT
25 C A4 35; — Cal.Rptr, ~—

to Viles vo Suate of Calijornia (1967 66 (al.2d 24, 31 [56 Cal.Rptr.
666, 423 P.2d 818], our Supreme Court referred to the intricacies of the
claims statutes: ™ "The 1963 legisiation is remedial and should be liberaily
construed. Both the courts and 1 ogislsture have recognized that the laby-
nath of clatms statutes previously scattered throughout our statutes were
traps {or the unwary. [Citations.] An attempt has been made by the Legis-
lature to remove such snares. Courts should pot rebuild them by 2 too
narrow inferpretation of the new enactments.’ ™

It was in an attempt o remove such snares that the Legislature revised
section 9131 :

Unlike the plaintiff in Kendrick v. City of La Mirada, supra, 272 Cal.
App.2d 325, plaintiff here has presented facts which, in our opinion, justify
his failure to petition for judicial relief pursuant to section 946.6. He has
demonstrated to the satisfaction of this court that the written notice he re-
ceived from the board misled him into believing that the board had rejected
his e/aim rather than his application for leave to present a claim. Such notice
erroncously included a waming required to be given under section 913
when a claim is réjected, Plaintiff contends that he acted in reliance upon
that notice, to his injury.

Estoppel may be allowed in factual situations where claimants have been
misied by govemmental agents with respect to the precedural and time re-
quirements of the claims statute. (Cruise v, City & County of San Francisco
(19513 161 Cal.App.2d 558, 564-565 (225 P.2d 988); Mendibles v. City
of San Diega (1950) 100 Cal.App.2d 502, 506 [224 P.24 42); Fredrichsen
v. Citv of Lakewood (1971) 6 Cal.3d 353, 357 {99 Cal.Rptr. 13, 491 P.2d
805).)

In light of the established judicial policy that actions should be decided
on their merits and our Supreme Court’s command that claims statutes
should be liberally construed (Viles v. State of Caiifornia, supra, 66 Cal.2d
at pp. 32-33), we hold that defendants are estopped from asserting plaintiff’s
noncompliance with the statutes relating to the presentation of claims.

The alternative writ is discharged and the petition is denied.

Taylor, P. J., and Kane, J., concurred. )

V18ee Californin Law Revision Commission Comment to the 1969 amendment.
[Nov. 1972]



Memorandum 73-25

EXHIBIT II

An act to amend Section 911.8 of the Government Code, relating to

claims against public entities and public employees.

The people of the State of California do enact as follows:

Section 1. Section 911.8 of the Government Code is amended
to read:

911.8. (a) Written notice of the board's action upon the
application shall be given in the manner prescribed by Section
915.4,

{b} If the application for lesve to present the claim is

denied, the notice shall inciude a warning in substantially the

fbllowiqg form:

"WARNING

"If you wish to file a court action on this matter, you must

first petition the appropriate court for an order relieving you

from the provisions of Section 945.4 of the Government Code (claims

presentetion requirement). See Covernment Code Section 946.6.

Such petition must be filed with the court within six (&) months

from the date your application for leave to present a late elaim

wag denied._

"You may seek the advice of an attorney of your cholce in con-

nection with this matter. If you desire to consult an attornegl_ggg

should do sc immediately.”




